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US Sentencing Guidelines Manual description of how the advisory portion of the guidelines 
works: 
 
“The continuing importance of the guidelines in federal sentencing was further acknowledged by 
the Court in United States v. Booker, 543 U.S. 220 (2005), even as that case rendered the 
guidelines advisory in nature. In Booker, the Court held that the imposition of an enhanced 
sentence under the federal sentencing guidelines based on the sentencing judge's determination 
of a fact (other than a prior conviction) that was not found by the jury or admitted by the 
defendant violated the Sixth Amendment. The Court reasoned that an advisory guideline system, 
while lacking the mandatory features that Congress enacted, retains other features that help to 
further congressional objectives, including providing certainty and fairness in meeting the 
purposes of sentencing, avoiding unwarranted sentencing disparities, and maintaining sufficient 
flexibility to permit individualized sentences when warranted. The Court concluded that an 
advisory guideline system would "continue to move sentencing in Congress' preferred direction, 
helping to avoid excessive sentencing disparities while maintaining flexibility sufficient to 
individualize sentences where necessary." Id. at 264-65. An advisory guideline system continues 
to assure transparency by requiring that sentences be based on articulated reasons stated in open 
court that are subject to appellate review. An advisory guideline system also continues to 
promote certainty and predictability in sentencing, thereby enabling the parties to better 
anticipate the likely sentence based on the individualized facts of the case. 

The continuing importance of the guidelines in the sentencing determination is predicated in 
large part on the Sentencing Reform Act's intent that, in promulgating guidelines, the 
Commission must take into account the purposes of sentencing as set forth in 18 U.S.C. § 
3553(a). See 28 U.S.C. §§ 994(f), 991(b)(1). The Supreme Court reinforced this view in Rita v. 
United States, 551 U.S. 338 (2007), which held that a court of appeals may apply a presumption 
of reasonableness to a sentence imposed by a district court within a properly calculated guideline 
range without violating the Sixth Amendment. In Rita, the Court relied heavily on the 
complementary roles of the Commission and the sentencing court in federal sentencing, stating: 

[T]he presumption reflects the nature of the Guidelines-writing task that Congress set for the 
Commission and the manner in which the Commission carried out that task. In instructing both 
the sentencing judge and the Commission what to do, Congress referred to the basic sentencing 
objectives that the statute sets forth in 18 U.S.C. § 3553(a) . . . . The provision also tells the 
sentencing judge to "impose a sentence sufficient, but not greater than necessary, to comply 
with" the basic aims of sentencing as set out above. Congressional statutes then tell 
the Commission to write Guidelines that will carry out these same § 3553(a) objectives. 

Id. at 347-48 (emphasis in original). The Court concluded that "[t]he upshot is that the sentencing 
statutes envision both the sentencing judge and the Commission as carrying out the same basic § 
3553(a) objectives, the one, at retail, the other at wholesale[,]" id. at 348, and that the 
Commission's process for promulgating guidelines results in "a set of Guidelines that seek to 
embody the § 3553(a) considerations, both in principle and in practice." Id. at 350. 

Consequently, district courts are required to properly calculate and consider the guidelines when 
sentencing, even in an advisory guideline system. See 18 U.S.C. § 3553(a)(4), (a)(5); Booker, 
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543 U.S. at 264 ("The district courts, while not bound to apply the Guidelines, must . . . take 
them into account when sentencing."); Rita, 551 U.S. at 351 (stating that a district court should 
begin all sentencing proceedings by correctly calculating the applicable Guidelines range); Gall 
v. United States, 552 U.S. 38, 49 (2007) ("As a matter of administration and to secure nationwide 
consistency, the Guidelines should be the starting point and the initial benchmark."). The district 
court, in determining the appropriate sentence in a particular case, therefore, must consider the 
properly calculated guideline range, the grounds for departure provided in the policy statements, 
and then the factors under 18 U.S.C. § 3553(a). See Rita, 551 U.S. at 351. The appellate court 
engages in a two-step process upon review. The appellate court "first ensure[s] that the district 
court committed no significant procedural error, such as failing to calculate (or improperly 
calculating) the Guidelines range . . . [and] then consider[s] the substantive reasonableness of the 
sentence imposed under an abuse-of-discretion standard[,] . . . tak[ing] into account the totality 
of the circumstances, including the extent of any variance from the Guidelines range." Gall, 552 
U.S. at 51.” 

 
US Sentencing Guidelines Manual description of a “Departure,” which is analogous to our 
(Washington’s) Exceptional Sentence: 

 
“The sentencing statute permits a court to depart from a guideline-specified sentence only when 
it finds "an aggravating or mitigating circumstance of a kind, or to a degree, not adequately taken 
into consideration by the Sentencing Commission in formulating the guidelines that should result 
in a sentence different from that described." 18 U.S.C. § 3553(b). The Commission intends the 
sentencing courts to treat each guideline as carving out a "heartland," a set of typical cases 
embodying the conduct that each guideline describes. When a court finds an atypical case, one to 
which a particular guideline linguistically applies but where conduct significantly differs from 
the norm, the court may consider whether a departure is warranted. Section 5H1.10 (Race, Sex, 
National Origin, Creed, Religion, and Socio-Economic Status), §5H1.12 (Lack of Guidance as a 
Youth and Similar Circumstances), the third sentence of §5H1.4 (Physical Condition, Including 
Drug or Alcohol Dependence or Abuse), the last sentence of §5K2.12 (Coercion and Duress), 
and §5K2.19 (Post-Sentencing Rehabilitative Efforts) list several factors that the court cannot 
take into account as grounds for departure. With those specific exceptions, however, the 
Commission does not intend to limit the kinds of factors, whether or not mentioned anywhere 
else in the guidelines, that could constitute grounds for departure in an unusual case.” 
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